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.5, Department of Justice

United States Atorney

Worthem Distriet of lowa

0 Firn Strem 5,5, 378 3550888

Snipn 200 AN (319) 3031990
. Cedar Rapics, frwa T2 12T TTY (479) 2RG-U25R

January 18, 2008
Mr. Seott Rhinehart, Esq.
505 Fifth Street, Buite 310
Sloux Clty, 1A 59101

Re: United States v. Thomas Diflavou, No. CR 07-3022MWB

Dear Mr. Rhinehart;

This letter wilt sarve as & memonandum of a proposed sacond amended plea
agresment batwean tha Linited States Attomey's Office for the Northern District of lowa
and Thomas Dillavou, defendant, Al refarences to the "United States” of "government”
In this proposed plea agreement refar to the United States Attorney's Office for the
Northern Distriet of towa and to ne other governmantal entity.

CHARGES AND PENALTIES

1.'7RD _ The defendant will plead guity to Count 1 and Court 4 of the five
count superceding indigtment presently pending against defendant in Casa No CR 07-
3022MWB. Counts 1 and 4 of the Indictment chargas dafendant with filing false tax
raturns in viclation of Title 28, United States Code, Section 7208(1). The defandant
understands that Ceunts 1 and 4 are each punishabla by a maximum possible
sentetite of up o three years imprisonment without the possibility of parole, a fine of up
to $280,000, or both; a mandetory spectal assessment of $100: a term of supervised
release of not more than three years and restitution to the Intermal Revenue Service.
Counts 2, 3 and 5 will ba diemissed at sentencing,

2. TR0 The defendant understanids that a term of supervised release
following incaroeration may be impozed in addition to any other sentenca, The
deferlant further acknowledges that if he violates, at any time, any concdition of
supervised release, he could be retumed o prison for the {ull term of supervised
reis@se and the court is not required to grart cradit for any amount of time the
defendant may have successfully compisted on supervised ralease. The defendant
also understands that the U.S, Semencing Guidelines apply 1o this cage.

GOVERNMENT

EXTIT

{RE7- 3023,

PERGAD BO(-5.1 -6589
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3. 120  The defendant undarstands that pursuant to the Victim and Witness
Protaction Act, Titte | of the Justice for All Act, and the regulations promulgated under
the Act by tha Attomey General of the United States:

A.  The victim of a crime i given the opporfinity to comment on the
offense and make recommendations regarding the semence to be
imposed. The defendant understands that the vistim's comments
and recommendations may be different from thase of the parties to
this agreement.

B.  The govermnment is required to consult with victims of serious
crimes to obtain their view regarding the appropriate disposition of
the case egainst the defendant and make any such information
regarding sentencing known fo the court. The defendant
wnderstands that any victim's opinlons and recommendations may
be differant than those presented by the government,

C.  The govemment is required to "fully atvocate the rights of victims
. on the ispue of restitution uniess sush advoeacy would unduly
‘ _ eomplicate the sentencing proceeding,” and the court is authorizad
o order restitution by the defendant to victims of crime, including,
but not limited to, restitution for property loss, persoral injury or
death.

4, T4 At the time the guilty plea Is entered, the defendant will admit that he
is guifty of Counta 1 and 4 of the superceding Indictment. The U.S, Attomey's Office for
this district will file no additional Title 28 tex charges nor Title 18 bank fraud chames
based upon information now in our possession, If this office becormes aware of
evidence of additlonal crimes warranting criminal prosecution, all information In our
possession could be used in auch a prosecition.

NDN-GDDE_EM ION

5. 12/ The defendart understands that because he has not provided
substantial assistance to the govemment, he will not be eligible for any sentence
reduction under 18 U.5.C, Section 3553(¢) or USSE §5K1.1. '

8. TP) _ The defendant understands and concedes that although he is not
raquired by the terms of this piea agreemant o testify before any court or grand fury,
the United Stetes may take the prescribed actions under Tita 18, United States Code,
Section 6001, et. seq. or any cther applicable provision of law to compel his testimony.
The defendant agrees that if he refuses to testify after being granted immunity and
ardered by the district court fo testify, he may be found to be Iin comempt of court and

. may be punishad it accordance with Federal Rule of Criminal Procedure 42 mnd Title
o 18, United States Code, Sections 401 and 402. Further, the United States Aftorney's
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Office shall be permitied to pursue any other action avaflable to require the defe ndant'’s
testimony or punish his refusal to testify subsaguent to any order requiring him to

testify.
SENTENCING PROVISIONS

7. Te£ _ The Untted States makes no promises as to the sentence fo be
imposad, The district court will determine the appropriate federal sentence after
eonsjdering a varlety of factors, including: (1) the nature and circumstanses of the
offense and the history and characterstics of the defendant; (2) the need for the
santence Imposed to reflect the seriousnass of the offense, o promote respect for the
law, and o provide just punishment for the offense; (3) the: need for the sentence to
afford adeduate deterrence to crimingl conduct; (4) the need for the senlence to protect
the public from furthar crimea of the defendant; and (5} the need for the sentence to
provide the defendant with needed educational or vooational tretining, medical care, or
other carrectional treatment in the most effective mannar; (8) the need to avoid
unwarmanted sentencing dispatities amang defandants with similar criminal records who
have been found gulity of aimilar conduct; and (7) the need to provide restitution to any
victims of the offense. Defendant understands that the court will also consider the
kinds of sentence and the sentenicing range establighed by the United States
Sentencing Guidelines for the applicabla category of offense{s) commiited by dafendant
and will consider any pertinent policy staternents lssued ag part of the Guidelines. The
court will eonsider relevant adjustments under the United States Sentencing Guldelines,
which will include & raview of aush things as the defendant's criminal history, his
acceptance or lack of acceptance of responsibility and other considerations. The court
may also coneider other information including any Information conceming the
background, character, and conduct of tha defendant.

8. “[4< _During plea negotiations the parfles may have discussed how various
factors could impact the faderal courl's sentencing decision and the determination of
the advisory semencing guidelines range. The parties agree, however, that discussions
did not result in any express or implled promise or guarantae conceming the actual
sentence o be imposed by the court. The defendant further understands that he will
have no right to withdraw his guitty plea if the sentenos impozed iz other than ha hoped
for or anticipated.

9. Z_'t@ The defondant understands that the government will urge that the 2002
varsion of the United States Sentencing Guidelines applies. Defendart may urge thet a
varsian of the Linited States Sentencing Guidelines for a different year will apply. If the

2002 version of the Unlited States Sertencing Guidelines does apply, the parties agree
that the Sentencing Guidelinas will be applied, in part, as follows:

Counte 1 and 4

A, E/J Tha partles agree the defendant wouid have a base offense lavel
18, uant to USSG §§ 2T1.1 and 2T4.1 (Tax Table). This is based on an
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approximate tax joss of $153,488 (28 percent of the approximate $548 172 in
unreported gross income).

B. 772 The pariies agres and stipulate that the defendant's base offenze
level shouid be increased by 2 levels because the offanse involved sophisticated

means, under USSG §2T1.1(bX 2).

‘ C. 7X  The parties agree that no additional USSG §2T1.1 guidefine
" - adjustmants are appropriate,

LANGE OoF Respansiniit

D. EEZ As of the date of this agreement, defendant kppears to qualify for a
two-level downward adjustment for acceptance of regponsibility. However, the
- ... govemmeant shall be free to contest the adjustment undsr USSE § 3E1.1(a)
L " ghould it discovar Infarmation showing defandant has not accepted responsibiltty
PR or should the defendant subsequently fail fo continue to accept responsibility by
C falling fo pay the specisl assessment; by providing false information to the court,
' the probation office, or the gavemment; by unlawfully using controlled
substances; by attempting to obstruct justice; by falsely denying or frivolously
contesting relevant conduct; by braaching this plea agreement; or by acting in a
way that Is incongistent with, or failing to act in any way that s consistent with,
the granting of the adjustment under USSG § 3E1.1(a), The parties do not
stipulate 1o the applicabillty of the thirdJevel downward adjustment for
fcceptance pursuant to USSG § 3E1,1(b), but defendant will argus that the third
fevel should be applied.

10, T&2__ The defendant, his attamay and the United States may make
whatever comment and avidentiary offer they deem appropriate at the time of the gulity
plea, sentencing or any other proceeding related to this casa, 80 long as the offer or
comment does not violate any other provision of this agreement. The parties are also
frae to provide sl rslevant information to the probation office for use In preparing the
! prasentence report,

‘ ClA L

1. 780 __ The defendant agrees in pay a total speclal asgessment of 3200 as
required by 18 U.$.C. § 3013. Using the enclosed payment coupon, the defendant or
his representative wilf send or deliver the special assessment payment to the .S,
District Clerk of Court, P.O. Box 74710, Gedar Rapids, [A 52407-4710, Payment must
be in the form of a money prder made out to the "U.8. Distriet Clark of Court.” The
special assessment must be paid before this signed agreement is retumed fo the .S,
Attomey's Office, If defendant fails to pay the special assessment prior ta the
sentencing, defendant stipulstes that s downward adjustment for acceptanca of
responsiiiity under USSG § 3E1.1 is not appropriate unless tha court finds defendant
has no abllity to pay prior to the sentencing,
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12. The defendant agreas to fully and truthfully complete the enclosed
financlal statement. Further, upon reguest, he agrees to provide the U.3. Attorngy'a _
Offlce with any information or documentation In his posseasion or control regarding his
financial affalrs and agrees to submit to a debtor's examination when requestad. The
defendant agreee to provide this Information whenever raquasted until euch time any

' judgment ot okaim againet him, including principal and interest, is satisfied in full. This
information will be used to svaluate his capacity to pay any clgim or judgment against
him.

| 13, 7A0 _ The defendant agraea to filke, prior to the time of sertencing,
comect personal and corporate (Plastic Injectlon Moldars, Inc.) fax refums for the years
1997 to the present. Defendant further agrees to cooperate with the 'nternal Revenue

Jaryice,

GENERAL MATTERS

14. J&Z _ The dafendant shall not violata any local, state or federal law during
the pendency of this agreement. Any law violation, with the exception of epaading or
parking tickats, committed by the defendant will constitute a breach of this agreament
and may resuft in the ravecation of the enfire agreement or any of te terms. The
defendant or his attormney shall notify this office within 48 hours if the defendant is
quastioned, charged or arrested for any law violation. -

. 15. TEL _ If the defendant violates any term or condition of this ples
agreement, in any respect, the entire agreement will be deemed to hava bean
breached and may b rendered null and void by the Unitad States. The defondant
understands, however, that the government may slect 1o procaed with the guilty piea

 and sentencing. These decisions shall be in the eale discration of the United States. i

. the defendant does breach this agrasrment, he faces tha following onsequencee: (1) all-
testimony and other information he has provided at any time to attomeys, employees or
law enforcement officers of the government, to the court, or to the federal grand jury,
may and will be used against him in any prosscution or procesding; (2) the United
States will be enfitled to reinstate previously dismissed charges and/or pursue
additionel charges against the defendant and to use any inforthation obtained directly or
indirectty from the defendant In thoze additional prosecutions; and (3) the United States
will be released from any obligations, agreements or restrictions imposed Lipon it under
this plea agreement.

17, _7#2_ The defendart waives all claims he may have bassd upon the
statite of limitetions, the Speedy Trial Aot, and the speedy trial pravisions of the Sixth
Amendment to the Constitition. The defendant also agrees that any delay between the
signing of thiz agreement and tha final disposition of this case constitutes excludable
time under 18 U.8.C. § 3161 et veq, (the Speedy Trial Act) and relatad provisions.

18, _TAZ_ Any agreement to forago filing charges is conditional upon final
resolution of this matter. If, 1) defendant doea not Plead guilty as contemplated by this
agreemeit, 2) this agreement is revoked, 3) defandant's conviction I tttimately
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overtumed and/or 4) defendant successfully challenges his conviction through a final
order in any appeal, cross-appeal, habeas corpus action or other post-conviclion-relief
matier, the Unitad States retains the right to reinstate praviously dismissed counts and
to fila charges which wara not filed because of this agreement. A final order is an order
not subject to furthar review or an order which no party chaflenges, The Unlted States
may reinstale any dismissed counts or file any uncharged offenses within 90 days of
the filing date of final order. The defendant waives all constitutional and statutory
speady frial ights he may have. The defendant alsc waives all statute of limitations or

' other objectivns or defanses he may have relatad to the timing or timeliness of the filing
of prosecution of chames referred to in this paragraph.

STIPULATION OF FACTS

19. _#9 By inftialing each of the following paragraphs, the defendant
stipulates o the following facts, He agrees that these facts are true and may be used
to establish a factual basis for his guilty plse and sentence. The parties agree that this
stipulation of facts is not intended to be a complate recitation of all pertinent facts, but
rather a recitation of essential facts necessary to establish a factual basis for the guilty
plea. The partles ara frae to presant evidancs of additional facts i thay believe other
facts may be relevant for purposes of sentencing;

£2_ A Plastic Injection Moldars, Ine. (“PIM") is a plastic molding company owned
50% each by Thomas Dillavou and Gregory Knopf. PIM has been in
operation sinca 1886. In 1993, the defendant entered into an Bfferin
Compromize agreement with the Internal Ravenue Service ("IRS"), on
behalf of PIM, pursuant to which PIM agreed to pay delinquent
employment taxes over a five year period. During the years 1997 through
2000, the defendant diverted approximately $598,172 of carporate profits
from PIM and spent the money n a variety of ways, including; a peraenal
Investment scheme overseas; paying for repairs and remodeling for hls
personal residence; making payments for personal loans and paying for
vacation expenses, among olher things. While approximately $598,172
was diverted from PIM, the govamment agrees 1o deduct $50,000 from
this figure far tax loss purpases because defendant had permission from
the co-owner, Gragory Knopf, to make a payment or payments of up to
$50,000 in connection with an overseas Investment acheme, (The parties
undarstand that the defandant may seek to introduce evidence to
establish that the autharized payment or payments by Knopf was as much
as $100,000).

A B.  After the inkial agreement, in approximately 1998, Knopf tokt Diflavou to
oease investing corporate funds in the scheme, but the defendant
continued to take cash from the corporate asoount and esnd the money
ovarseas and pay for other personal expenses without Knopf's knowladge
or permigsion. The money taken from the compotate account and usaed by
dafendant conetituted iaxable income to defendant. The defendant

 willfully failed o repert these funds as gross income in the personal
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Income tax retums Dillavou signed and filed in 2002 and 2003 for tax
yoars 1997, 1598, 1999 and 2000.

TR/ G, Pursuant o this schems, the defandant withdraw cash from the PIM
corporate bank account on a reguiar basis from 1087 through most of
2000. Defendant then sent this money by wire transfer overseas anc
used PIM funds to pay other personal expenses. Theee parsohal
expensas peld using PIM funds included the payment of some vacstion
expenses insluding ime share fees, the purchese of jewelry, payments of
personal loans, pet supplies, and the payment of expenses for rapair and
rarnodeling of his persenal residence.

Defendant further agrees that the following information may be congjderad by the court
" as related criminal conduct and may be used to determine an appmpriate sentence in
this cae;

%/ D. Inlate November 2000, dafendant obtained two checks totaling
$365,556.61. While the checks were allegedly writien on the accounts of
Wamer Bros., Inc. and listed defendant as the paye&. Defendant
intended o deposit the checks in the PIM bank account at Farmers State
Bank in Joice, lowa, On Datember 1, 2000, the two checks arrived at
Farmers State Bank in Joics, lowa via Federal Express. Whiia the checks
appeared to be endorsed by defiendant, the signatures did not look
genuine to bank employees who were familiar with Diltevou's signature,
in response to an inquiry by a bank employes, Dillavou came 1o Farmers
State Bank and re-endarsed both chacks. Dillavou made statements to
hank emplovees in an effort to convince bank employees that the checks
were legitimate checks from Wamer Brothers, and represented payments
for new work from Warner Brothers, Ine. to PIM and represented a down
payrnent for the tooling to miake plastic injections molds, Defendant
wanted to gat immediate credit for the amount of the two checke,

Farmers State Bank declined to give defendant immediate credit on his
acoount and the bank later [@amed that the checks were fraudulent.
Farmers State Bank is a federally insured institution. The checks were
deposited but never ciearad,

CKNOW o TS U STANDING

20, The defendant acknowiedges that he has read each of the
provisicns n% tﬁla antire plea agreement with the assistance of counsel and understands
its provisions. He has discussed the case and his constitutional and other rights with
his attomey. The defendant understands that by entering a plea of guilty he will be
giving up his right to plead nol guilty; to trial by jury; to confront, cross-examine and
compel the atterdance of withesses; io present evidenae in his defense; to ramain

~ silent and refuse to be a withess against himself by asserting his privilege against self-
incrifmination and to be presumed innccent untl proven guilty beyond a reagonable
dotbt, The defendant agrees that his attomey has representad her in a compeatent
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manner and has no complaints about that lawyer's representation. The defendant
states that he is nat now on or under the influence of any drug, medication, liquor, or
other intoxicant or depressant, whether preaeribed by a physician or not, which would
fmpair his ability to fully understand the terms and conditions of this plea agreement.

2%, 74 The defendant acknowledges that he is entering into this plea
agreement and ie pleading guilty freely and voluntarily bacause he Is guity and for no
other reason. The defendant further acknowledges that he is emtering into this
agreement without refiance upon any discussions betwaen the govemment and him
(ether than those specifisally described in this plea agreement), without promise of
banefit of any kind {ather than any matters contalned in this plea agreement) and
without threats, force, intfmidation, or coercion of any kind. The detendant further
acknowladges his understanding of the nature of each offense to which he is pleading
guilty, including the penalties provided by law,

22, 7Z»__ The defandant further understands that he will be adjudicated guilly
of each offensa to which he will plead guilty and may thereby be deprived of eartain
rights, including but not limited 1o, the right to vote, to hold public office, to serve on g
Jury and t possess firearma. The defendant understands thet the govemment
reserves the right 1o notiy any state or federnl agency by whom he is licensed, ar with
whom he doas buginass, of the fact of his conviction.

'VERIFICATION

23, f2.0 _ This letter constitutes the sntire agresment between the parties,
No other promises of any kind, express or implied, have been made to the defendant by
the United States or ite agents, No additional agreement may be entered into unless in
writing and signed by afl parties. The agresment will net ba deemed 1o be valld unless
and until all signaturae appear where indicated below,

K this agreement is acceptable, please have your client indicate acceptance by
placing his initiala on the ne preceding each of the above paragraphs and by signing
below whare Indicated. By Initialing each paragraph and signing below, the defendant
acknowledges thaf he has raad, fully Unterstands, and agrees to each paragraph of
this agreement, Please return 2l enslogures, completed and signed, with this signed
letter to the U.S. Attorney's Office. Finally, please remember to pay the gpecial
assessment, as agreed above, direetly to the Clerk of Court. That payment must be

remitted to the Clerk before this agreament i returned fo our office. Thank you for your
cooperation,
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Sinl:.erély,

MATT M. DUMMERMLUTH
United Siates Atformey

Bv.%/ G fo

KANDICE A. WILCOX
Asasiatant United Statea Attorney

ENCLOBURES:
Financial Statement Form
Special Assessment Payment Coupon

The undersigned deferdant, with advice of counsel, acoapts the terms of this plea
agreament. The undersigned Assistant Unltad States Attornay acoapts the terms of the
axeocited ple agreement.

/r;/ G fuds [ ]15/28

. A KANDICE A. WILCOX Date
Dafandant Assistant United States Attormey

Aftorney for Thomas Dillavou




