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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION
Estate of Irwin S. Kalman, by )
John Kachmarsky, Esquire, Special ) Civil Action No.: 2:04-2442-12
Administrator of the Estate of Irwin S. )
Kalman )
)
Plaintiff, )
VS, ) ORDER
)
United States of America )
)
Defendant. )
)

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

This matter is before the Court on the government’s Rule 12(b)(1) motion to dismiss for
the lack of subject matter jurisdiction. The dispute arises out of the Estate of Irwin S. Kalman’s
(plaintiff) claim for a refund of $55,895.55, which represents a tax overpayment made to the
United States (defendant) on June 5, 2000. The defendant claims that the plaintiff untimely filed
its claim for a refund, and as a result, the Court does not have subject matter jurisdiction to hear
an action seeking recovery of the refund.

Procedural History

The plaintiff commenced this action on July 22, 2004. On September 27, 2004, the
defendant filed its answer, and on November 24, 2004, the defendant filed a motion to dismiss
the claim under Rule 12(b)(1) of the Federal Rules of Civil Procedure. On January 11, 2005, the
plaintiff responded, and on January 24, 2005, the defendant replied to the plaintiff’s response.
On March 3, 20035, the Court heard the motion to dismiss and directed the parties to conduct

discovery regarding the issue of when the plaintiff mailed the claim for a refund.
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On July 18, 2005, the government filed a renewed motion to dismiss pursuant to Rule
12(b)(1) and included evidence outside of the pleadings. On July 29, 20085, the plaintiff filed a
memorandum opposing the government’s motion, and on August 10, 2005, the government
replied to the opposition. The Court heard the motion to dismiss on August 29, 2005. At this
hearing, the Court recessed to allow the plaintiffs to present additional evidence proving when
the tax return was mailed.

On February 3, 2006, the Court conducted an evidentiary hearing to determine if it had
jurisdiction to hear the plaintiffs claim. After hearing testimony, gauging the credibility of the
witness, and reviewing the exhibits, the evidence presented, and the briefs submitted by the
parties, the Court, pursuant to Rule 52 of the Federal Rules of Civil Procedure, makes the
following Findings of Fact and Conclusions of Law:

Findings of Facts

1. On March 5, 1999, Irwin S. Kalman (“Kalman”) died.

2. On Monday, December 6, 1999, nine months after Kalman’s death, the plaintiff
mailed a request for a six-month extension to file its United States estate tax return. The plaintiff
included a check for $114,000.00, which represented its estimate of the taxes the estate owed.

3. On June 5, 2000, the plaintiff mailed a Form 706 estate tax retumn to the Internal
Revenue Service (IRS) by certified mail. The IRS received the return on June 7, 2000.

4. Subsequent to the filing of the original return, Mr. Kalman’s surviving spouse
received her elective share of the estate in the amount of $55,895.55. The plaintiff seeks a refund
in this amount plus interest.

5. On June 4, 2003, John Kachmarsky and Frederick Joseph Bradshaw, IV, prepared two
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sets of federal and state amended tax returns. One set was to be sent to the South Carolina
Department of Revenue and the other to the IRS.

6. The set sent to the South Carolina Department of Revenue included the identical
federal amended tax return sent to the IRS.

7. The envelopes carrying the tax returns were postmarked at John Kachmarsky’s office
using a private postage meter. The date function on the postage meter had been switched off.'
As a result, the envelopes carrying the returns did not have postmark dates on them.

8. On Thursday, June 5, 2003, John Kachmarsky placed two envelopes carrying the
amended tax returns in a postal box in front of his office. One envelope was addressed to the
South Carolina Department of Revenue and the other addressed to the IRS in Cincinnati, Ohio.

9. The South Carolina Department of Revenue received one set of the returns on Friday,
June 6, 2003. The envelope carrying the returns mailed to the South Carolina Department of
Revenue was postmarked using a private postage meter. No date appeared on the postmark.

10. The IRS does not receive mail on Saturday or Sunday.

11. The estimated time a first class piece of mail takes to arrive from Charleston to
Cincinnati is two days.

12. The IRS received the plaintiff’s amended estate tax return on June 9, 2003.

13. Based on all of the circumstances, including John Kachmarsky’s testimony that he
mailed the return on June 5, 2003, and the South Carolina Department of Revenue’s receipt of

the identical federal tax return on June 6, 2003, the Court finds that John Kachmarsky placed the

! The record reveals no explanation of why the date function was switched off. The
plaintiff speculates that the date function was left off when a return envelope was metered.
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amended tax return in the mail box in front of his office on June 5, 2003,

14. The IRS disallowed the plaintiff’s refund claim by a letter dated August 8, 2003.

15. The United States Postal Service does not postmark privately metered mail. Persons
using private postage meters are responsible for dating the postmarks created by the private
postage meters.

16. The plaintiff only provides evidence of mailing and not of a postmark.

17. The government did not contribute to the return’s lack of a postmark date or late
receipt.

Conclusions of law

A. The plaintiff claims it has erroneously paid the United States a federal estate tax, and
the plaintiff seeks to recover the tax from the United States. As a result, the plaintiff alleges the
Court has subject matter jurisdiction under 28 U.S.C. § 1346(a)(1).

B. “The United States consents to be sued for tax refunds only when the refund is filed in

accordance with the Internal Revenue Code.” Hull v. United States, 146 F.3d 235, 238 (4th Cir.

1998). A failure to timely file a claim for a tax refund is a jurisdictional defect which bars a
taxpayer from bringing suit to recover the tax. 26 U.S.C. §§ 6511(a) and 7422(a); see United
States v. Dalm, 494 U.S. 596, 601-602 (1990).

C. A taxpayer must file a claim for a refund of an estate tax overpayment within three
years from the time the estate tax return was filed. 26 U.S.C. § 6511(a).

D. The deadline to file a claim for a refund runs from the time the plaintiff filed the
return, here June 5, 2000. See 26 U.S.C. § 6513(a); and United States v. Habig, 390 U.S. 222,

225-227 (1968). The claim, therefore, was due on Thursday, June 5, 2003. The plaintiff does
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